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No. 7041 


ADOLPH M. FISHEL, Appellant^ 

vs. 

CLAIRE W. KITE, Administratrix, C. T. A. Estate of 

Harry A. Kite, Deceased. 


appeal from the district court of the united states for 

THE DISTRICT OF COLUMBIA. 


BRIEF OF APPELLANT. 


Preliminary Statement. 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia quashing and recall¬ 
ing writs of execution heretofore caused to be issued by the 
plaintiff in an attempted satisfaction of a judgment there¬ 
tofore rendered in his behalf against the defendant. The 
parties appear here in the same relation in which they stood 
below and will hereafter be referred to as plaintiff and 
defendant. 
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Jurisdiction. 

The jurisdiction of this Court is invoked under favor of 
27 Stat. 434, Section 7, this being an appeal as of right 
within the purview of that section. The order was entered 
on June 30,1937, and the appeal seasonably perfected (Rec¬ 
ord, pages 21 and 22). 

Facts. 

The Record (page 2) discloses that the defendant was ap¬ 
pointed administratrix of the estate of the decedent on the 
13th day of March, 1931, that on April 29, 1931, plaintiff 
filed his dulv verified claim with the administratrix and that 
thereafter, to wit, on March 27, 1935, the administratrix 
notified plaintiff that his claim was rejected. IVithin the 
statutory period thereafter, to wit, on December 19, 1935, 
plaintiff brought suit. To the declaration the defendant, 
through her present counsel filed a plea (Record, page 4) to 
which a demurrer was interposed and sustained (Record, 
page 5) and defendant given ten days in which to plead 
over. Thereafter an amended plea was filed which was like¬ 
wise attacked by demurrer (Record, page 6). This de¬ 
murrer was sustained on the 28th day of February, 1936, and 
defendant given leave to plead over within twenty days 
thereafter (Record, page 7). 

The defendant being in default of any other pleading 
within the twenty days allowed, the court below, Mr. Justice 
Gordon presiding, on March 25, 1936, on application of the 
plaintiff rendered judgment in the sum prayed for (Record, 
page 7). The judgment remained unchallenged for ap¬ 
proximately six successive terms. 

On June 18, 1937, and again on June 23, 1937, plaintiff 
sought to satisfy the judgment by causing writs of execu¬ 
tion to issue thereon (Record, pages 8 to 12). In response 
to these writs, the Riggs National Bank, as garnishee, re¬ 
ported various assets in its possession belonging to the 
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defendant (Record, pages 13 to 15, also page 19). There¬ 
upon, on June 29, 1937, the defendant moved to recall and 
quash the writs of execution theretofore issued and to 
effect the release of the assets taken thereunder (Record, 
pages 16 to 18). On June 30, 1937, the court below, Honor¬ 
able James M. Proctor, Justice, presiding, found that said 
writs were “issued without authority of la\f” (Record, 
page 21), and set them aside and accordingly, granted 
defendant’s motion and released the assets theretofore 
seized. The Honorable Justice hied no memorandum in 
support of said ruling. j 

Argument. j 

There are six assignments of error (Recoiid, page 25). 
Reduced to their essence, they present three simple issues: 

1. DID THE COURT BELOW HAVE JURISDIC¬ 
TION TO RENDER THE JUDGMENT FOR WHICH 
EXECUTION WAS ISSUED. 

I 

2. WAS THE PLAINTIFF ENTITLED TO HAVE 
EXECUTION ON HIS JUDGMENT, j 

3. COULD THE VALIDITY OF StCH JUDG¬ 

MENT BE PROPERLY CHALLENGED IN THE 
PROCEEDING ON DEFENDANT’S MOTION TO 
QUASH AND RECALL THE WRITS OF EXECU¬ 
TION. | 

j 

The first two questions are disposed of byj an examina¬ 
tion of the applicable statutes. Title 29, Chapter 10, 
Section 251, Code of the District of Columbia (March 4, 
1929) expressly confers jurisdiction on the District Court 
to entertain suits hied against executors and administra- 
tors. 

i 

“Suits by and Against Executors, etc. —Executors 
and administrators shall have full power land authority 
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to commence and prosecute any personal action at law 
or in equity which the testator or intestate might have 
commenced and prosecuted, except actions for injuries 
to the person or to the reputation; and they shall also 
be liable to be sued in the supreme court of said District 
in any action at law or in equity, except as aforesaid; 
which might have been maintained against the de¬ 
ceased; and they shall be entitled to or answerable 
for costs in the same manner as the deceased would 
have been, and shall be allowed for the same in their 
accounts, unless it shall appear that there were not 
probable grounds for instituting or defending the suits 
in which judgments or decrees shall have been given 
against them. (March 3, 1901, 31 Stat. 1241, c. 854, 
sec. 327; June 30, 1902, 32 Stat. 529, c. 1329.) 

Section 252 (Title 29, Chapter 10, Code of the District 
of Columbia, March 4, 1929) authorizes the rendition of 
judgments against administrators and executors and in 
express terms subjects the assets of the estate, the admin¬ 
istrator or the executor personally, as well as his bond, 
to the satisfaction of such judgment. 

4 ‘Judgments Against Executors, etc. —If the ver¬ 
dict of the jury in any suit against an executor or 
administrator, be against such executor or administra¬ 
tor, or if he shall be willing to confess judgment, and 
the debt or damages which the deceased (if he or she 
were alive) ought to pay be ascertained by verdict, or 
confession, or otherwise, the court shall thereupon 
assess the sum which the executor or administrator 
ought to pay, regard being had to the amount of assets 
in his hands and the debts due to other persons; and 
if it shall appear to the court that there are assets to 
discharge all just claims against the deceased, the judg¬ 
ment shall be for the whole debt or damages found bv 
the jury, or confessed, or otherwise ascertained, and 
costs; and if it shall appear to the court that there are 
not assets to discharge all such just claims, the judg- 
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ment shall be for such sum only as bears a just pro¬ 
portion to the amount of the debt or damages and costs 
regard being had to the amount of all the just claims 
and of the assets—that is to say, as the amount of all 
the said claims shall be to the assets, s|o shall the 
amount of the said debt or damages and i costs be to 
the sum required, for which judgment is to be given. 

And in no case shall the court proceed to assess as 
aforesaid and to pass such judgment against an execu¬ 
tor or administrator until the time limited by law or 
by the court for the executor or administrator to pass 
his account shall have expired; Provided, that the said 
executor or administrator shall make oath (or affirma¬ 
tion) as the case may require) that he hath not assets 
to discharge all such just claims; and the account set¬ 
tled by the probate court, in which the debt or damages 
sued for ought to be stated, shall be evidence to show 
the amount of assets and claims; and the! court shall 
have power, when the real debt or damages are ascer¬ 
tained, to refer the matter to an auditor to ascertain 
the sum for which judgment shall be given; and in 
case the judgment shall be for a sum inferior to the 
real debt or damages and costs, it shall gd on and sav 
“that the plaintiff be entitled to such further sum as 
the court shall hereafter assess on discovery of further 
assets in the hands of the defendant;” arid the court, 
at any time afterwards, when applied to by the plain¬ 
tiff on three davs’ notice to the defendant 'or his attor- 

%/ 

ncy, may assess and give judgment for such further 
proportionable sum as the plaintiff shall! appear en¬ 
titled to, regard being had as aforesaid to the amount 
of the debt and other claims; and on a by judgment 
passed as aforesaid a fieri facias may issue against 
the defendant, and either his own goods or the goods 
of the deceased may be thereupon taken a|nd sold, and 
it shall be the duty of the executor or administrator 
to discharge said judgment or put it on a footing with 
other just claims, and on failure his administration 
bond mav be put in suit by the plaintiff J (March 3, 
1901, 31 Stat. 1242, c. 854, sec. 328.) 
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Thus, the action of the court below obviously could not 
have been predicated upon any lack of jurisdiction to ren¬ 
der judgment against the administratrix, nor could it have 
been grounded upon a claimed absence of right of the judg¬ 
ment creditor to have execution thereon. 

Hence it seems clear that the only possible basis on which 
the court below found that the writs of execution were 
“issued without authoritv of law” must have been defend- 
ant’s attempted impeachment of the judgment itself. By 
her motion (Record, page 20) as well as in oral argument, 
her counsel sought in effect to establish that in rendering 
judgment against her more than six terms prior thereto, 
the court had committed error by allegedly omitting to fol¬ 
low the statutory formula prescribed by Section 328. 

To that extent, her motion, while ostensibly directed 
against the execution was in truth and effect a motion to 
vacate the judgment. The inevitable result of the court’s 
ruling was to deprive the plaintiff of that without which his 
judgment became a vapid shadow 7 —the right to enforce pay¬ 
ment by execution. Thus emasculated its virility w r as as 
effectually destroyed as though the court had in fact set 
it aside. 

While plaintiff earnestly insisted then, as now 7 , that de¬ 
fendant’s attack on the judgment was wholly specious, there 
is no occasion to burden this Honorable Court with an 
argument exposing its utter lack of merit. 

Two reasons equally cogent and conclusive preclude the 
necessity or justification for any review of plaintiff’s judg¬ 
ment: 

A. THE COURT BELOW WAS WITHOUT 
JURISDICTION TO ENTERTAIN AN ATTACK ON 
THE VALIDITY OF ITS OWN JUDGMENT SIX 
TERMS AFTER ITS RENDITION. 

As heretofore stated, judgment wras entered on March 
25, 1936. Defendant’s motion was filed on June 29, 1937. 
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During all of the six terms intervening, defendant had per¬ 
mitted the judgment to stand unchallenged and continue in 
full force and effect. It had, of course, ripened into a final 
judgment as soon as the term in which it was rendered had 
passed. Having acquired that status, its cqnclusiveness 
and finality was no longer open to question and the court 
below assumed a jurisdiction it no longer possessed in ac¬ 
cepting defendant’s challenge as the basis for its decision. 

No principle is more firmly imbedded in Federal juris¬ 
prudence than that a court is without power to reverse or 
annul its own decrees or judgments after the t£rm in which 
they were rendered. Bronson v. Schulten, 104 U. S. 410, 26 
L. Ed. 797, 799; U. S. v. Mayer, 235 U. S. 55, 68 (59 L. Ed. 
129, 136). | 

This Honorable Court has spoken with such finality that 
further discussion on the conclusiveness of judgments after 
term is unnecessary: 

“Several terms of court had elapsed since the ren¬ 
dition of the original judgment of dismissal. 

It was an error to grant the motion. fXo principle 
is better settled, or of more universal application, that 
no court can reverse or annul its own final decrees or 
judgments for errors of fact or law after the term in 
which they have been rendered unless for clerical mis¬ 
takes * * * or to reinstate a cause dismissed by 

mistake.’ Sibbald v. United States, Negley, 117 U. S. 
665, 674, 29 L. Ed. 1013-1015, 6 Sup. Ct. Rep. 901; 
Karrick v. Wetmore, 25 App. D. C. 415^426, s. c. 205 
U. S. 141-150, 51 L. Ed. 745-748, 27 Sup.; Ct. Rep. 434. 

It was error to grant the motion vacating the judg¬ 
ment after the lapse of the term, and the! order to that 
effect is reversed, with costs, and the cause remanded 
with direction to set aside the order vacating the former 
judgment.” (Polk v. Smolik, 44 App. D. C., 55.) 

B. DEFENDANT’S ATTEMPT TO IMPEACH 
THE JUDGMENT CONSTITUTES A COLLAT¬ 
ERAL ATTACK. ; 


i 
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Assuming arguendo that there was error in the rendition 
of the judgment, it is plain that such assumed error could 
not be pressed in a proceeding directed against its execu¬ 
tion. 

By the universal weight of authority, the conclusiveness 
and finality of a judgment under such circumstances is pre¬ 
sumed and the proper scope of the court’s consideration is 
limited to a determination if such judgment in fact exists 
of record. 

If it is a final judgment of record as here (Record, page 
7) then the question of error in its rendition is beyond the 
ambit of the court’s jurisdiction and such an attack is col¬ 
lateral and manifestly forbidden. Where a court has juris¬ 
diction over the parties and the subject matter at bar, its 
judgment is conclusively presumed to be in conformity with 
its statutory authority to render such judgment. Thus, in 
Reynolds v. Decker, 57 App. D. C. 141, 2, this Honorable 
Court unequivocally declared: 

“* * * it is manifest that the defendant was not 

entitled^ to impeach collaterally the judgments entered 
against him in the municipal court, by means of plead¬ 
ings filed in the present suit in aid of execution in the 
Supreme Court of the District. The judgments were 
entered by a court having jurisdiction of the cause of 
action involved in each case as well as over the person 
of the defendant. No fraud is alleged in the procure¬ 
ment of the judgments. They are therefore not sub¬ 
ject to collateral impeachment. 34 Corpus Juris 511; 
Hunter v. United States, 48 App. D. C. 19. In Mat¬ 
tingly v . Nye, 8 Wall. 370, 19 L. Ed. 380, it was held 
by the Supreme Court, in an appeal from the District 
of Columbia, that a judgment for money due, at a cer¬ 
tain time, against the party making the settlement, is 
conclusive in respect to the parties to it. It cannot be 
impeached collaterally, and it cannot be questioned 
upon a creditor’s bill. 

“The decree of the lower court is accordingly affirmed 
with costs. ’ ’ 
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The jDrinciple enunciated in Reynolds v. Dicker, supra, 
has been consistently adhered to by this Court in its oft- 
repeated assertion that error in the rendition iof judgment 
does not remove the bar of immunity from collateral attack. 
So long as the Court has jurisdiction over the parties and 
the subject matter, the conclusiveness of its judgment can¬ 
not be challenged. 

“A decree merely erroneous and not void because 
the Court had jurisdiction over the subject matter of 
the court and the parties is not subject!to collateral 
attack.” (Merillat v. Hensev, 34 App. D. C., page 398 
(second syllabus).) 

“Judgment is not open to collateral attack where 
the Court had jurisdiction notwithstanding judgment 
is erroneous or based upon mistake of lawl” (Edward 
Thompson Co. v. Thomas, 60 App. D. C. Reports, page 
118 (1931) Syllabus 1.) j 

i 

Conclusion. 

It seems manifest from the foregoing that the court below 
clearly exceeded its jurisdiction in doing violence to its 
own judgment. So far as counsel for the plaintiff can dis¬ 
cover, there is no lawful basis for the action of the court 
below. j 

Since the filing of this appeal, defendant by a motion “To 
Strike Out, Annul and Vacate the So-Called Entry of Judg- 
ment of Date, March 25, 1936” has made a direct and 
wholly futile attack on the judgment. All of the arguments 
advanced in support of the motion to quash the execution 
as well as others were presented by counsel for defendant 
at the hearing on the Motion to Vacate the Judgment. 

On November 12, 1937, Mr. Justice Gordon denied the 
Motion to Vacate and filed the following opinion effectually 
disposing of all of the defendant’s several contentions. 

“In this case a declaration was filed on December 
19, 1935 against Claire W. Kite, Administratrix c.t.a. 
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of the estate of Harry A. Kite, deceased, on five prom¬ 
issory notes, dated October 20, 1929, secured by deed 
of trust, in the amount of $1,000.00 each, payable to 
the order of Harry A. Kite, on or before eight months 
after date, Benjamin F. Adams being maker of said 
notes. It is alleged in the declaration that on Novem¬ 
ber 15, 1929 Kite ‘did personally guarantee and prom¬ 
ise to pay the said notes without demand, notice or 
protest, and held himself bound for the payment of 
same,’ and on said date delivered them to plaintiff for 
a valuable consideration; that Kite died on February 
3, 1931 and letters of administration c.t.a. were issued 
to defendant on March 13, 1931; that interest was paid 
on the notes to June 20, 1931; that no further pay¬ 
ments were made and said notes are now overdue and 
unpaid; that on April 29, 1931 plaintiff filed with the 
Probate Court a dulv verified claim on these notes; 
that on March 27, 1935 the defendant administratrix 
rejected the claim. Wherefore plaintiff claims judg¬ 
ment for $6512.00, with interest. 

“Defendant administratrix was personally served 
on December 21, 1935. 

“On January 14, 1936 defendant filed a plea to the 
declaration, admitting that Kite endorsed the notes in 
suit, but denying that as administratrix she was in¬ 
debted to plaintiff as set forth in the declaration. She 
further alleged that the cause of action set forth did 
not accrue within three years prior to the filing of 
the declaration, exclusive of the time between the date 
of Kite’s death and the issuance of letters of adminis¬ 
tration. She denied that the notes were presented for 
payment on their due date. 

“A demurrer to the plea was filed on January 21, 
1936, on the ground that the declaration sets forth that 
within three vears after the cause of action accrued a 
dulv verified claim was filed in the Probate Court, and 

V t 

the declaration sets forth a guarantee and personal 
promise to pay by the decedent, without demand, notice 
or protest. The demurrer was sustained on January 
29, 1936. 




“On February 4, 1936 defendant filed an amended 
plea, admitting that Kite had endorsed |the notes, but 
denying that she was indebted as alleged, and averring 
that, for consideration, without the knowledge or con¬ 
sent of Kite, plaintiff had extended tiifie of payment 
of the notes beyond the dates of their maturity, thereby 
discharging Kite. 

“On February 20, 1936 plaintiff deihurred to the 
amended plea, on the ground that Kite Was primarily 
liable on the notes, and therefore the extension alleged 
did not discharge him from liability. Gfhis demurrer 
was sustained on February 28, 1936 and defendant was 
given twenty days within which to plead further. 

“Defendant failed to file any further pleadings in 
the case, and on March 25, 1936, on application- of 
plaintiff, a default judgment was entered against her 
for the amount prayed for. The term with reference to 
this judgment expired thirty days after the date 
thereof, under Law Rule 1 of this court. 

“Defendant did not appeal from the judgment and 
did nothing further with reference to it until July 6, 
1937, when she filed a motion ‘to strike out, annul and 
vacate the so-called entry of judgment of date March 
25, 1936 on the grounds that the same was inadvert¬ 
ently improvidently entered by the Clerk without the 
konwledge or direction of the Court arid without au¬ 
thority of law. 

“It may be noted at the outset that the motion to 
vacate does not conform to Law Rule 55 of this court, 
which provides that it must be supported by affidavit 
and accompanied by a verified plea setting up a defense 
sufficient if proved to bar the action in whole or in 
part. Under the decision in Spalding \j. Crawford, 3 
App. D. C. 361, the court would be justified in denying 
the motion to vacate, upon the ground of failure to com¬ 
ply with the aforementioned rule. 

“However, the court deems it advisable to lay aside 
the technical objection as to non-compliance with Law 
Rule 55 and consider the motion on its merits. 

“The defendant’s contentions in support of this 
motion may be summarized thus: (1) The court was 




without jurisdiction to enter the judgment; (2) the 
court was in error in not making the assessment pre¬ 
scribed by Sec. 328 of the Code; (3) the plaintiff was 
guilty of ‘constructive fraud’ in obtaining the entry of 
the judgment; and (4) the entry of the judgment was a 
clerical error, inasmuch as it was entered by the clerk 
by inadvertence and without the knowledge or direction 
of the court. 

“1. The contention that the court was without juris¬ 
diction to enter the default judgment of March 25, 1936 
is without merit. Sec. 327 of the Code, entitled, 4 Suits 
by and against Executors, and so forth,’ provides: 

“ ‘Executors and administrators shall have full 
power and authority to commence and prosecute 
any personal action at law or in equity which the 
testator or intestate might have commenced and 
prosecuted, except * * * ; and they shall also he 
liable to he sued in the supreme court of said Dis¬ 
trict in any action at law or in equity * * * , which 
might have been maintained against the deceased;’ 


“The defendant received her letters of administration 
from the probate branch of this court and was person¬ 
ally served in this suit. It thus clearly appears that the 
court had jurisdiction of this suit. Therefore, assum¬ 
ing that the court erred in failing to make the assess¬ 
ment prescribed by Sec. 328, such error was a matter of 
law, and the judgment was not void, but merely erro¬ 
neous and might be corrected bv a motion to set aside 
within the term or by the prosecution of an appeal. 


“2. The next contention is that the court was in error 
in failing to make the assessment prescribed by Sec. 328 
of the Code. That section (Sec. 252, T. 29, D. C. Code, 
1929) provides as follows: 


t c 


‘If the verdict of the jury in any suit against an 
executor or administrator be against such executor 
or administrator, or if he shall be willing to confess 
judgment, and the debt or damages which the de¬ 
ceased (if he or she were alive) ought to pay be as- 


certained by verdict, or confession, dr otherwise, 
the court shall thereupon assess the sum which the 
executor or administrator ought to pay, regard 
being had to the amount of assets in his hands and 
the debts due to other persons; and if it shall ap¬ 
pear to the court that there are assets to discharge 
all just claims against the deceased, the judgment 
shall be for the whole debt or damages; found by the 
jury, or confessed, or otherwise ascertained, and 
costs; and if it shall appear to the court that there 
are not assets to discharge all such jujst claims, the 
judgment shall be for such sum onlv as bears a 
just proportion to the amount of the debt or dam¬ 
ages and costs, regard being had to the amount of 
all the just claims and of the assets—that is to say, 
as the amount of all the said claims ^hall be to the 
assets, so shall the amount of the said debt or dam¬ 
ages and costs be to the sum required, for which 
judgment is to be given. 

“ ‘And in no case shall the court proceed to as¬ 
sess as aforesaid and to pass such judgment against 
an executor or administrator until the time limited 
by law or by the court for the executor or adminis- 
trator to pass his account shall have expired: 
Provided , That the said executor or administrator 
shall make oath * * * that he hatlji not assets to 
discharge all such just claims; and the account 
settled by the probate court, in whidh the debt or 
damages sued for ought to be stated, shall be evi¬ 
dence to show the amount of assets and claims’ etc. 

j 

“A careful reading of this section indicates that there 
was no error of law in rendering the default judgment 
of March 25, 1936. The section provides ,that the court 
shall assess the sum which the executor or administrator 
ought to pay, ‘and if it shall appear to the court that 
there are assets to discharge all just claims against 
the deceased, the judgment shall be for fhe whole debt 
or damages’, and ‘if it shall appear to tyhe court that 
there are not assets to discharge all such just claims, the 
judgment shall be for such sum only’ qtc. But upon 
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whom is it incumbent to make it appear to the court 
that the assets are insufficient, and that there must be an 
assessment? The answer is supplied by the second 
paragraph of the section itself: ‘Provided, that the said 
executor or administrator shall make oath that he 
hath not assets to discharge all such just claims; and 
the account settled by the probate court, in which the 
debt or damages sued for ought to be stated, shall be 
evidence to show the amount of assets and claims.’ 

4 4 In my opinion under this section it is incumbent 
upon the defendant administrator or executor to make 
known to the court the amount of the assets of the estate 
and the amount of the claims, if he wishes to have the 
assessment made, and as evidence of such assets and 
claims the administrator or executor may submit the 
account settled by the probate court. 

4 ‘In the instant case there was no showing as to as¬ 
sets Or claims. It does not appear that counsel for the 
administratrix appeared at all. The mere fact that it 
appeared upon the record that the defendant was an ad¬ 
ministratrix means nothing. For all that appeared to 
the court, there may have been ample assets to take care 
of all claims, or there may have been no assets whatever 
in the estate. In either event it might well have been 
that the administratrix, having no defense to the claim 
(and it appeared from the record that she had no de¬ 
fense), was willing to have a default judgment entered 
for the full amount prayed for. If the assets of the 
estate were insufficient, it was incumbent upon the ad¬ 
ministratrix to make that fact appear to the court, 
whereupon the court would have assessed the sum which 
she ought to pay, or referred the matter to the auditor 
to ascertain such sum. 

“But even if the above interpretation of this section 
be incorrect, still the court’s failure to make the assess¬ 
ment prescribed was an error of law, and it is well 
settled that a court cannot vacate or annul its own final 
judgtnent for errors of law after the term at which it 
was rendered. R. L. Polk & Co. v. Smolik, 44 App. D. C. 
55, 59. 
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“3. Defendant next attempts to bring herself within 
an exception to the general rule as to vacating judg¬ 
ments after the term has expired, by charging that 
plaintiff was guilty of “constructive fraudt’ in obtain¬ 
ing the entry of the default judgment. Her counsel 
argues, in substance, that the charge of fr^ud is made 
out because: Plaintiff’s attorneys knew fhat the de¬ 
fendant was an administratrix and knew that Sec. 328 
applied to the case, yet permitted the court to enter 
judgment for the full amount prayed for,; without in¬ 
forming the court as to the capacity in which defendant 
was sued and as to the applicability of Sec. 328. This 

is based solelv on counsel’s unsworn and uncorro- 

•/ 

borated statement. 

“It may be noted that the capacity in which defend¬ 
ant was sued is apparent on the face of the record. In 
this situation I can see no fraud practiced upon the 
court, whether the plaintiff did or did not invite the 
court’s attention to Sec. 328, as the court; would have 
entered judgment for the full amount anvliow, because 
defendant was clearlv in default and did inot make it 
appear to the court, as I think it was incumbent upon 
her to do under the proviso in Sec. 328, that the assets 
of the estate were insufficient to discharge all just 
claims, if such were the fact. 

“In this connection, another contention of defend¬ 
ant should be noticed, namely, that by securing this 
judgment plaintiff had obtained an unjust preference 
over other claimants. This contention is without merit. 
Plaintiff filed his claim with the probate court, duly veri¬ 
fied, within the time required by law. The administra¬ 
trix rejected the claim. Plaintiff then filed this suit, 
within nine months from the date of sugh rejection. 
Having now secured a judgment and established his 
claim, he stands upon an equality with the other 
creditors whose claims were allowed, and will take his 
pro rata share of the assets. 

“4. Defendant further attempts to bring herself 
within another exception to the general rule as to 
vacating judgments after the term has! expired, by 
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charging a clerical error in the entry of the judgment, 
namely, that the clerk inadvertently entered the judg¬ 
ment without the knowledge or direction of the court. 
Here again, the statement that the judgment was en¬ 
tered without the knowledge or direction of the court 
is unsupported except by counsers unsworn and un¬ 
corroborated charge. Counsel merely argues that it 
must be so, because the court would not have permitted 
him to make the entrv ‘if the court had known any- 
thing about it.’ As pointed out above, that is not the 
view of the court. 

“Nor is there anything in the record, or otherwise, 
except counsers statement, to bear out the charge that 
the clerk “inadvertently” entered this judgment. 

“The official minute entry of the judgment, dated 
March 25, 1936, reads as follows: 

“ ‘Law No. 86,695. 

Adolph M. Fishel, Plaintiff , 

vs. 

Claire W. Kite, Admnx. C. T. A., Estate of Harry 
A. Kite, Dec., Defendant. 

Comes now the plaintiff by his attorneys of rec¬ 
ord and prays judgment by default against the de¬ 
fendant herein, whereupon, it appearing to the 
Court that demurrer to the amended plea was sus¬ 
tained upon the 28th day of February, 1936, with 
leave to plead over within 20 days thereof, and it 
further appearing that no pleading has been filed 
herein since that date, it is ordered that judgment 
by default be entered. 

Wherefore, it is considered that plaintiff recover 
of the defendant herein the sum of $6512.00 with 
interest thereon from December 20, 1935, together 
i with costs of suit to be taxed bv the clerk and have 
execution thereof. 


Gordon, Justice’. 
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“This is a judgment of a court of record, regular upon 
its face, and a presumption of regularity and validity 
attaches thereto. There is nothing in the recprd or out¬ 
side the record upon which defendant caii base her 
statement that this judgment was inadvertently en¬ 
tered, without the knowledge or consent of tjie court. 

“The motion to vacate the judgment of I March 25, 
1936 must be denied.” I 

I 

For the reasons herein stated, it is respectfully submitted 
that the orders of the court below quashing and recalling 
the writs of execution and releasing the assets levied upon 
in pursuance of said writs, ought to be reversed. 

Respectfully submitted, 

Irwin Geiger, j 
Julius I. Peyser, 

Aaron W. Jacobson, 
Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 
for the District of Columbia 

i 

_ 

No. 7041 


Adolph M. Fishel, 

Appellant\ 

VS. 

Claire W. Kite, Administratrix CjT.A. 
Estate of Harry A. Kite, 

Appellee. 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 


Appellee Claire W. Kite is Administratrix C.T.A. 
of the Estate of her husband Harry A. Kite who died 
badly insolvent; the Appellant Fishel held five sec¬ 
ond trust notes each for $1000 the payment of which 
Kite had guaranteed. 

Fishel filed a claim against Kite’s estate which the 
Administratrix rejected under Code section 342, and 
Fishel brought suit in the District Couift availing 
himself of the special statutory remedy created by 
Code section 348. 
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The Administratrix filed a plea of the statute of 
limitations to which a demurrer was interposed and 
sustained; she filed an amended plea avering that 
the Plaintiff had for a consideration extended the 
time for the payment of the notes beyond the date of 
maturity, and that thereby the guarantor was dis¬ 
charged; to this amended plea also, a demurrer was 
sustained. 

Thereafter without the knowledge of the Admin¬ 
istratrix or her counsel, and in the face of Code sec- 
j tion 328, Fishel in some unexplained manner, 
procured a “judgment by default” for the full amount 
of his claim against the Administratrix, although the 
Estate was insolvent. 

t 

This so-called “judgment” was entered March 25, 
1936, and lay dormant for more than a year, when a 
ne’yy champion for Fishel entered, the arena, and on 
June 18, 1937, caused a writ of fieri-facias (EXE¬ 
CUTION) and a writ of attachment to issue against 
the Administratrix upon the so-called judgment. The 
fi-fa was returned “nulla bona,” (R. 8). 

Under the attachment the Marshal did no more 
than serve the Riggs National Bank with a notice 
in garnishment, and it answered as Garnishee (10- 
13-19). 

The personal bank account and other personal 
credits of the Administratrix were garnisheed, and 
the only tangible assets of the decedent’s estate were 
garnisheed as well (R. 19). These assets consisted 
for the most part of $3700 U. S. Bonds which were 
held by the bank “for safe keeping” (R. 19), and 
which Fishel proposed to subject to the payment of 
the so-called “judgment,” to the exclusion of the 
other creditors of the insolvent estate; this was then, 
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and is now, his avowed purpose, and it is for the ac¬ 
complishment of this project that this appeal is at¬ 
tempted. 

When knowledge of the issuance of tho writs of 
fi-fa and attachment reached the Administratrix, she 
forthwith filed a “motion to recall and quash writ of 
fieri-facias (R. 18), and a separate “motioh to quash 
attachment” (R. 19) ; after full hearing upon vo¬ 
luminous evidence (see affidavit filed herein on mo¬ 
tion to dismiss) the court granted both motions, and 
it is from the orders granting the motiohs that the 
appeals are attempted. 

i 

(That no appeal was perfected, is discussed in a 
separate motion to dismiss or affirm filed herein.) 

i 

Points in the Case 

From the very moment of the rejection of Fishel’s 
claim by the Administratrix, points of LaW began to 
arise; immediately the question arose, “How can a 
creditor enforce his claim against a dead man’s estate 
when the Administratrix rejects it”? Mdst he peti¬ 
tion the Probate Court which appointed the Admin¬ 
istratrix for the allowance of the claim (this was the 
common law method), or is there a locdl statutory 
procedure which supplants the commori law? At 
common law the Probate Court (or analogous 
courts) had exclusive jurisdiction of the settlement 
of the estates of dead people, and a creditor of a dece¬ 
dent had to petition that court for the allowance and 
payment of his claim. 

But in some jurisdictions, a special statutory pro¬ 
ceeding supplants the common law method for such 
cases; the local jurisdiction is one of this class. 
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District Code section 342 empowers an Adminis¬ 
tratrix to reject a claim, and Code section 348 pro¬ 
vides that unless-the creditor brings suit within nine 
months after the rejection _he _ shall “be Forever 
barred.” 

Code section 328 then marks out for the direction 
of the court, the detailed steps of procedure which 
must be taken, both to assure the rights of the par¬ 
ticular creditor, and to protect the rights of the other 
creditors, so that neither can gain a preference over 
the other in the distribution of the assets of the Es¬ 
tate; Code section 328 is as follows: 



JUDGMENTS AGAINST EXECUTORS , 
AND SO FORTH—If the verdict of the jury /// 
in any suit against an executor or administrator 
be against such executor or administrator, or if [\ 
he shall be willing to confess judgment and the 

debt"or.damages which the deceased (if he or ,, 

she were alive) be ascertained by verdict, con- 
f esii&n or otherwise, the court shall t hereupon 
assess "the sum which the executor or administra- 
tor ought to pay, regard being had to the amount 
of assets in his hands and the debts due to other 
persons; and if it shall appear to the court that 
there are assets to discharge all such just claims 
against the deceased, the judgment shall be for 
the whole debt or damages found by the jury, or 
confessed, or otherwise ascertained and costs; 
and if it shall appear to the court that there are 
not assets to discharge all such just claims, the 
judgment shall be for such sum only as bears a 
just proportion to the amount of the debt or 
damages and costs, regard being had to the 
amount of all the just claims and s of the assets— 
that is to say, as the amount of all the said claims 
shall be to the assets, so shall the amount of the 
Said debt or damages and costs be to the sum re¬ 
quired, for which judg me nt is to be given. 
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AND IN N O CASEshalljthe court proceed 
to assess a s aforesaid and, to pass sucjT ju dgment 
against an ex ecutor or_ad .min is tr a to r, until the 
fame limi ted by law or by the court for the exe¬ 
cutor or administra tor to pass his account shall 
have e xpired: PROVIDED, That tfie said ex¬ 
ecutor or administrator shall make oath (or 
affirmation, as the case may require that he 
hath not assets to discharge all suchj just claims 
and the account settled by the Probate Court, in 
which the debt or damages sued for ought to be 
stated, shall be evidence to show the amount of 
assets and claims: and the court i shall have 
power , when the real debt or damages are ascer¬ 
tained, to refer the matter to an auditor to as¬ 
certain the sum for which judgment shall be 
given, etc., etc. 

j This statute then, lifts out of the Probate 
Court a strictly limited part of the! jurisdiction 
which that court exercised at common law, and 
vests that small and limited part of! its jurisdic¬ 
tion in another court which prior to the enact¬ 
ment of the statute had no such power or 
jurisdiction whatever. 

Such then, were the steps which the statute 
imposed upon the creditor and up^>n the court 
in which he sued, for the ascertainment of the 
X/ justness of his claim and the sum fbr which he 
w could have judgment thereon. 

Two legislative purposes expressed by the statute 
immediately reveal themselves: 

1. To prevent collusion between a creditor and an 
administratrix. 

I 

2. To prevent one creditor from securing a prefer¬ 
ence over other creditors in the distribution of the 

i 

assets of insolvent estates. 
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The first purpose is achieved by requiring that the 
“debt or damages which the deceased Ought to pay 
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Appellee forwith, separately moved to quash each 
writ, which motions were granted; and it is from the 
orders quashing the writs that the appeals are at¬ 
tempted. 


Grounds of Motions to Quash 

There were two grounds for each motion: 

1. The default judgment was void, because the 
preliminary steps essential for the exercise of the 
power to render judgment, had not been taken. 

2. Neither a writ of execution nor attachment lies 
against the Executor or Administrator of a dead 
person’s estate. 


Argument 

The very claim of the Appellant presents its own 
refutation; the claims that by execution or attachment 
issued on this judgment, he will acquire a judgment 
lien on the tangible property of the estate, which the 
Marshal can seize on “Execution,” and a lien on the 
“credits” of the Estate in the hands of the bank who 
is garnisheed under the attachment. He claims that 
under this lien his judgment must first be satisfied, 
to the exclusion of the other creditors of this insolv¬ 
ent estate. So that he will accomplish the payment 
of his claim in full out of the assets, while the other 
creditors get nothing. 

And that result must follow, if the “judgment” on 
which he founds his premise, is a valid judgment. 
But is it a valid judgment? that is the question; and 
the answer to the question depends upon whether the 
court had “jurisdiction”—that is, “judicial power” 
under the circumstances, to enter this proscribed 
“judgment by default.” 
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Prior to the enactment of Code section 328 the 
law court had no jurisdiction whatever tcj entertain 
claims against the estates of dead people; that juris¬ 
diction resided exclusively in the Probat e Court. 
The only jurisdiction, power or authority wlnchlEe 
law court possesses to deal with such claims, is con¬ 
ferred upon it by this particular section 328 of the 
Code. 

So the question is, did section 328 confef upon the 
law court power or jurisdiction to do what it did do, 
in rendering this particular “judgment default.” 




The statute says, “the court shall assess the! sum * * * 
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regard being had to the amounts of assets and the 
debts due to other creditors;” the statute says “the 
judgment shall be for such sum only as bears a just 
proportion regard being had to the amount of all 
the just claims and of the assets;” the statute says, “In 
no case shall the court proceed to pass judgment 
until the time limited for the Administrator to pass 
his account has expired.” 

But in this case the court did NOT assess the sum 
regard being had to the amount of assets and the 
debts due to other creditors: “the judgment was 
NOT of or such sum only as bears a just proportion 
regard being had to the amount of all just claims 
and of the assets”; the court DID proceed to pass 
judgment when the time for the Administratrix to 
pass her account had NOT expired. The court in 
each step it took, did exactly what the statute forbids 
the court to do. So that the question of ‘fpower” or 
“jurisdiction” under the statute resolves j itself into 
this;—“Did this statute vest the court with ‘power’ 
to do what the statute commands the court NOT 
to do”? 


■jy-' 
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“The rule has been laid down in general 
terms, that when a superior court exercises spe¬ 
cial statutory powers in accordance with the 
usual form of common law or chancery proceed¬ 
ings the usual presumptions as to its jurisdictions 
: are entertained but when those powers are ex¬ 
ercised in a special or summary manner, the 
record must show that the court had jurisdiction, 
\ J and that it proceeded in the way provided by the 
statute.” 

Works Jur. Courts P. 157 

“Courts are frequently vested with inferior 
or special jurisdiction only, or courts of general 
and superior jurisdiction are given jurisdiction 
in special or particular cases, to be exercised to 
the extent and in the manner specially provided 
by statute. These courts of inferior or special 
jurisdiction are said to act by virtue of the stat¬ 
ute, and to be controlled by it, as contradis¬ 
tinguished from courts which proceed according 
to the course of the common law. A court of 
general jurisdiction, and which, in the ordinary 
exercise of its jurisdiction does proceed accord¬ 
ing to the course of the common law, may have 
conferred upon it statutory jurisdiction, as, for 
example, in case of attachment, garnishment, 
and other similar proceedings which were un¬ 
known to the common law. Where the statute 
provides for the manner of acquiring jurisdic¬ 
tion, and the mode of proceeding thereafter, in 
this class of courts and cases, the provisions of 
the statute must be followed or the court will 
be without authority to act. And the proceed¬ 
ings must show upon their face that jurisdiction 
has been obtained, and the power delegated by 
the statute has been exercised in the appointed 
mode.” 

Works Jur. Courts P. 87. 

1.2 




“Where a court is vested by statute with power 
and authority to do certain acts, as for example 
to order a sale of property of the estate of a de¬ 
ceased person, but under certain limitations or 
restrictions, it must appear that the facts neces¬ 
sary to bring the particular case within the limi¬ 
tations or restrictions prescribed actually existed 
or the action of the court will be without author¬ 
ity. When jurisdiction has been properly ac¬ 
quired it must be exercised, throughout' in con¬ 
formity to the requirements of the statute.” 

i 

Works Jur. Courts jP. 91. 


“Where a court of general jurisdiction has 
special authority conferred upon it by statute, 
it is so far a court of inferior or special jurisdic¬ 
tion, and is governed by the same rules, so far 
as it attempts to exercise such special authority.” 


Works Jur. Courts P. 94. 


Construction of the Word “PROVIDED” 

Immediately following the last quotation just 
above, the word “provided” appears in the statute. 
This word is not well chosen: it obscures and con- 

7 i 

fuses the meaning of the last half of the statute; but 
a meaning is there, and must be ascertained. 

The context preceding the word “provided,” is: 
“and in no case shall the court proceed td assess as 
aforesaid, and to pass such judgment . . .! until the 
time limited by law or by the court for the Executor 
or Administrator to pass his account shall have ex¬ 
pired” ; these words mean, that so long as the Execu¬ 
tor or Administrator is current with his accounts in 
the Probate Court, the law court shall proceed no 
further with the claim than to ascertain its validity 
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“The rule has been laid down in general 
terms, that when a superior court exercises spe¬ 
cial statutory powers in accordance with the 
usual form of common law or chancery proceed¬ 
ings the usual presumptions as to its jurisdictions 
; are entertained but when those powers are ex¬ 
ercised in a special or summary manner, the 
record must show that the court had jurisdiction, 
J and that it proceeded in the way provided by the 
statute.” 

Works Jur. Courts P. 157 

“Courts are frequently vested with inferior 
or special jurisdiction only, or courts of general 
and superior jurisdiction are given jurisdiction 
in special or particular cases, to be exercised to 
the extent and in the manner specially provided 
by statute. These courts of inferior or special 
jurisdiction are said to act by virtue of the stat¬ 
ute, and to be controlled by it, as contradis¬ 
tinguished from courts which proceed according 
to the course of the common law. A court of 
general jurisdiction, and which, in the ordinary 
exercise of its jurisdiction does proceed accord¬ 
ing to the course of the common law, may have 
conferred upon it statutory jurisdiction, as, for 
example, in case of attachment, garnishment, 
and other similar proceedings which were un¬ 
known to the common law. Where the statute 
provides for the manner of acquiring jurisdic¬ 
tion, and the mode of proceeding thereafter, in 
this class of courts and cases, the provisions of 
the statute must be followed or the court will 
be without authority to act. And the proceed¬ 
ings must show upon their face that jurisdiction 
has been obtained, and the power delegated by 
the statute has been exercised in the appointed 
mode.” 


Works Jur. Courts P. 87. 

1.2 


“Where a court is vested by statute with power 
and authority to do certain acts, as for example 
to order a sale of property of the estate bf a de¬ 
ceased person, but under certain limitations or 
restrictions, it must appear that the facts neces¬ 
sary to bring the particular case within the limi¬ 
tations or restrictions prescribed actually existed 
or the action of the court will be withoutf author¬ 
ity. When jurisdiction has been properly ac¬ 
quired it must be exercised, throughout, in con¬ 
formity to the requirements of the statute.” 

Works Jur. Courts P. 91. 

“Where a court of general jurisdiction has 
special authority conferred upon it by statute, 
it is so far a court of inferior or special jurisdic¬ 
tion, and is governed by the same rules, so far 
as it attempts to exercise such special authority.” 

Works Jur. Courts P. 94. 

i 

! 

Construction of the Word “PROVIDED” 

Immediately following the last quotation just 
above, the word “provided” appears in thfe statute. 
This word is not well chosen; it obscures land con¬ 
fuses the meaning of the last half of the statute; but 
a meaning is there, and must be ascertained. 

The context preceding the word “provided,” is: 
“and in no case shall the court proceed to assess as 
aforesaid, and to pass such judgment . . . until the 
time limited by law or by the court for the!Executor 
or Administrator to pass his account shall have ex¬ 
pired”; these words mean, that so long as the Execu¬ 
tor or Administrator is current with his accounts in 

i 

the Probate Court, the law court shall proceed no 
further with the claim than to ascertain its validity 




13 


i 

i 







“The rule has been laid down in general 
terms, that when a superior court exercises spe¬ 
cial statutory powers in accordance with the 
usual form of common law or chancery proceed¬ 
ings the usual presumptions as to its jurisdictions 
= are entertained but when those powers are ex¬ 
ercised in a special or summary manner, the 
! record must show that the court had jurisdiction, 
i and that it proceeded in the way provided by the 
statute.” 

Works Jur. Courts P. 157 

“Courts are frequently vested with inferior 
or special jurisdiction only, or courts of general 
and superior jurisdiction are given jurisdiction 
in special or particular cases, to be exercised to 
the extent and in the manner specially provided 
by statute. These courts of inferior or special 
jurisdiction are said to act by virtue of the stat¬ 
ute, and to be controlled by it, as contradis¬ 
tinguished from courts which proceed according 
to the course of the common law. A court of 
general jurisdiction, and which, in the ordinary 
exercise of its jurisdiction does proceed accord¬ 
ing to the course of the common law, may have 
conferred upon it statutory jurisdiction, as, for 
example, in case of attachment, garnishment, 
and other similar proceedings which were un¬ 
known to the common law. Where the statute 
provides for the manner of acquiring jurisdic¬ 
tion, and the mode of proceeding thereafter, in 
this class of courts and cases, the provisions of 
the statute must be followed or the court will 
be without authority to act. And the proceed¬ 
ings must show upon their face that jurisdiction 
has been obtained, and the power delegated by 
the statute has been exercised in the appointed 
mode.” 

Works Jur. Courts P. 87. 

1.2 
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“Where a court is vested by statute with power 
and authority to do certain acts, as for Example 
to order a sale of property of the estate of a de¬ 
ceased person, but under certain limitations or 
restrictions, it must appear that the facts neces¬ 
sary to bring the particular case within the limi¬ 
tations or restrictions prescribed actually existed 
or the action of the court will be without! author¬ 
ity. When jurisdiction has been properly ac¬ 
quired it must be exercised, throughout; in con¬ 
formity to the requirements of the statute.” 

Works Jur. Courts jP. 91. 

i 

j 

“Where a court of general jurisdiction has 
special authority conferred upon it by statute, 
it is so far a court of inferior or special jurisdic¬ 
tion, and is governed by the same rules, so far 
as it attempts to exercise such special authority.” 

j 

Works Jur. Courts P. 94. 
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Construction of the Word “PROVIDED” 

Immediately following the last quotation just 
above, the word “provided” appears in the statute. 
This word is not well chosen; it obscures and con¬ 
fuses the meaning of the last half of the statute; but 
a meaning is there, and must be ascertained- 
The context preceding the word “provided,” is: 
“and in no case shall the court proceed to assess as 
aforesaid, and to pass such judgment . . J until the 
time limited by law or by the court for the Executor 
or Administrator to pass his account shall have ex¬ 
pired” ; these words mean, that so long as the Execu¬ 
tor or Administrator is current with his accounts in 
the Probate Court, the law court shall proceed no 
further with the claim than to ascertain its validity 
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and justness by verdict, confession or otherwise”; 
the justness of the claim having thus been ascertained, 
the reasons of the Administratrix for rejecting it are 
removed, and the Executor or Administrator will 
either forthwith allow it in his administration ac¬ 
counts in the Probate Court, or that court upon ex- 
. ceptions to the account, will compel him to allow 
L- "7 it. Moreover, when an estate is insolvent, the first 
rN v v '*, person to know it is the Administrator; and this, 
\ > independent of whether or not he is current with his 
accounts in the Probate Court; but he cannot know 
this until he collects all of the assets, and therefore 
cannot make any such affidavit until then. If he then 
finds reasons to file in the law court the affidayiuthat 
“he hath not assets” to discharge all such ju&Lclaims, 
the law court under section 328 may then proceed to 
assess .and render judgment for the proper propor¬ 
tionate amount and close the case without further 
reference to the Probate Court, even though the Ad¬ 
ministrator is current with his accounts in that court. 
So, as said above, the word “provided” is not well 
chosen for expressing the meaning of the statute; 
neither is its use here grammatically correct; “Pro¬ 
vided that the Administrator shall make oath, the 
court may proceed,”—does not make sense but, 
“Provided that IF the Administrator shall make 
oath the court may proceed,” does make sense, and is 
grammatical; therefore the true meaning and correct 
construction of the statute is found in the following 
sentence: “And in no case shall the court proceed to 
assess and to pass such judgment against an Executor 
or Administrator until the time limited by law or by 
: the court for the Executor to pass his account shall 
have expired, UNLESS the Executor or Adminis- 
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trator shall make oath that he hath not assets, etc., 
etc.” | 

The only other construction which is possible for 
this part of the section, is to say that the statute puts 
a mandatory duty upon the Executor or Administra¬ 
tor to file the affidavit or otherwise, the court will 
blindly render judgment for the full amount of the 
Claim. Eh If is 

this prefering a particular creditor over the other 
creditors of the estate. And this construction can 
not be reconciled with the foregoing parts of the stat¬ 
ute, especially with the clause, “And in no ckse shall 
the court proceed to assess and to pass judgrpent . . . 
until the time for the Executor or Administrator to 
pass his account shall have expired.” With this man¬ 
datory prohibition in one line of the statute, is it con¬ 
ceivable that the court shall go ahead anyhow, unless 
the Executor or Administrator files an affidavit? 

i 

JURISDICTION 

i 

No single definition is sufficiently comprehensive 
and exact as to identify and put a label on all the my¬ 
riad ramifications of the subject of “Jurisdiction of 
courts.” 

Such a phrase as “The power to hear and deter¬ 
mine,” is too general to serve as a measure for con¬ 
crete cases; because it fails to identify or|to mark 
out the circumstances or “facts” under which the 
right to exercise an existing “judicial power” arises. 

It is commonly said, “If the court had jurisdiction 
of the person and of the subject matter, its judgment 
although erroneous, cannot be collaterally attacked, 
but is good unless reversed on a direct appeal.” To 
accept the correctness of such a phrase as a measure 



for determining the presence or absence of “juris¬ 
diction” in concrete cases is but a shallow and super¬ 
ficial conclusion. To illustrate: The local district 
court has final jurisdiction of all crimes and offenses, 
including that of murder; when a suspect of murder 
is brought into the court in custody, the court there¬ 
upon has jurisdiction of his person, as well as of the 
“subject matter of murder”; yet if some modernistic 
and progressive trial judge forthwith proceeds to 
render judgment and sentence of death upon him 
without the formality of an indictment or a jury 
trial, is it to be said on a. Habeas Corpus, that this 
sentence is not “void,” but that it is good unless re¬ 
versed by a direct appeal? And shall the Habeas 
Corpus be discharged the victim remanded to the 
hangman for execution of the death sentence? The 
answer is obvious; and yet the court had “jurisdiction 
of the person and of the subject matter.” 

The great difficulty in questions of “jurisdiction,” 
is in the recognition of what preliminary “facts” must 
exist in particular cases, before the capacity to exer¬ 
cise a vested judicial power, awakens, arises, or comes 
into activity. 

That a court has “jurisdiction” or “authority” over 
certain subjects or controversies, is not synonymous 
with capacity to exercise that power according to 
the mental meanderings of the man who happens to 
be the judge. He is one thing; the court, the Tribunal, 
is quite another; Judicial power, “jurisdiction,” be¬ 
longs to the Tribunal; not to the judge; disasso¬ 
ciated from a “case at law or in equity” he is no more 
than another person; devoid of all judicial power or 
authority whatsoever. How a “case” can arise, is 
not purposed to discuss here, save to say generally 
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that no “case” exists or arises until a charge or claim 
is formally made and lodged in the habitat bf a Ju¬ 
dicial Tribunal; not that of a man, although I he be a 
judge. “What power has the man who happens to be 
judge?”—is not the question; as a man he has none; 
the question is, “What power has the Tribunal of 
which the judge is a part, and when by law, is that 
power awakened into activity for its exercise?” 

This section 328 was part of the equipment, one of 
the tools of the “Tribunal”; ready to be awakened 
into exercise when the preliminary “facts,” the essen¬ 
tial “steps” which the statute commands, had come 
to pass and not before. But the “Tribunal” is ever 
silent; it is the judge who speaks: To say, “The 
Tribunal is presumed to know the law,” isj to state 
a good presumption; to presume that particular 
judges know the law, is an absurdity the exposure of 
which keeps Your Honors forever engaged, and will 
forever and aye. 

The field for discussion is tempting, but we re¬ 
nounce it; and hostile critics if such there;be, will 
gain from us no comfort, in belittling the trial judge’s 
knowledge of the existence of this statute. ] 

i 

! 

NEITHER EXECUTION NOR ATTACHMENT LEES 
AGAINST AN EXECUTOR OR ADMINISTRATOR 

If it be recognized what confusion ini the ad¬ 
ministration of estates by the Probate Courts if assets 
were to be whisked away by executions and attach¬ 
ments issuing out of other courts, the questiofi answers 

itself. i 

! 

Indeed there is no need for discussion, for the 
proposition is well settled. 


i 


i 


i 
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“Property in Custody of Law. 

The doctrine is well settled that property in the 
hands of sheriffs, constables, clerks of Court, 
receivers, executors and administrators, assignees 
in bankruptcy, etc., is regarded as being in cus- 
today a legis, and cannot be reached by execution 
in the absence of statutory authority, the only 
difficulty experienced in the application of the 
doctrine being in determining the question as 
to when property is so within the custody of the 
law as to be included in the purview of the 
rule. The doctrine of “in custodia legis” is a 
rule of property right, made for the benefit of 
litigants, as well as a rule of jurisdiction, made 
for the purpose of avoiding a conflict between 
courts, and it applies until the matters involved 
have been finally disposed of, and whether the 
execution issued out of the same or another 
court.” 

: 23 Corp. Jur. 357. 

As to attachments, none has before this one been 
attempted in this jurisdiction since the decision of 
this Court in Jordan vs. Laridram , 35 D. C. App. 89, 
where the court said: 

“Neither Executors nor Administrators are 
named in the section as subject to attachment, 
and as the attachment of the property of an es¬ 
tate is obviously inconsistent with the law of 
administration, no thing les s we think, than ex¬ 
press authorization would warrant. rr_ 

— — — 

The same reasoning applies to Executions. 

This court had before spoken on the subject, in 
Graham vs. Fitch , 13 D. C. App. 569. In the latter 
case the attachment proceedings had been against 
the estate and assets of the Decedent using his own 
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name, not that of the Administrator; in the case of 
Jordan vs. Landram , the attachment proceedings 
were against the Administrator as such. 

So that this court has dealt with and settled both 
phases of the question. That the Judgment of the 
lower court in quashing the writs should be affirmed, 
is 

Respectfully submitted, j 

Daniel Thew Wright, 
Attorney for Appellee. 
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